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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-

0

Appeal To Customs Central Excise And Service Tax Appellate Tribunal:- .

~~.1994 c#I" \:fRT 86 3iafa 3rfh at fa # tfffi c#I" \iiT~:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

ufga &flu 4lsft zyca, Ura zca vi ara or4ta mmf@rawr i1. 20, q ea
01ffclcc1 ¢A11'3°-s, ~ ~. "1ol-!cil<lllci-380016

TheWest Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at
0-20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) a4l4tr =nnf@raw ah ff1 3rf@,fr1, 1994 c#l" \:fRT 86 (1) cf> ~ ~
~ Pl4l-!ltj<:>1\ 1994 cf> ~ 9 (1) k siafa feff nf ya.t 5 "tf 'qR' ~ "tf c#l"
s raft vi sa rr fGra mgr fa sr4ha # nu{ st sr 4Raj
aft um#t a1Reg (Ti a -qcfi w=rrfum ~ irft) 3ITT 'fIT[f ii ftR-r '{-[l'R ii~cnT .:{Jlllcflcl
fer &, aei # mfr v1du~as 2ta ?a znrft # zrun fhzr r a aifha a
~~ "{ii'q ii \il'ITT~ ctr 'iT<T, GlfM ctr '1T1T onx C11lTllT <]<:ff ~~ 5 'RIBf m~ cpl=[

t cffii ~ 1 ooo / - ~~ irft I \il'ITT~ ctr 'iT<T, GlfM ctr '1T1T 3Tlx C11lTllT <]<:ff ~

~ 5 c1fflf m 50 'RIBf 'd'cn 'ITT 'ITT ~ 5000 / - ~~ irft I 'G'fITT~ ctr 'iT<T, GlfM ctr
l=fi.r 31N C11lTllT <]<:ff ~~ 50 c1fflf zn Ura snt & azi nu; 1oooo/ #6t ht ztf I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule
9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the order
appealed against (one of which shall be certified copy) and should be accompanied by a
fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of
Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded &
penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/
where the amount of service tax & interest demanded & penalty levied is more than fifty
Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of the
bench of nominated Public Sector Bank of the place where the bench of Tribunal is situated.
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(iii) ~ 3Tf~.1994 c!ft eTRT 86 c!ft \'lt!-eTRT3ll i:,rci (2'C!) cFi ~ 3~ ~
Plll•Mc1l 1994 cfi frml=r 9 (2~) * ~ frrtllfur -cwr ~.t'r.-7 ii c!ft \iIT ~ ~ \Jffcfi me:r
smrzqai,, at1 Una zyca (3r4ta) # srrr 6t mwrr (0IA)(a mfr uf 3tf) 3k 'r
3gr, irzr / 3T 3I7gGl 312raT Aaa tr IT zyca, 3rf)ta nqf@raw at raa nova
far ha gg am (o1o) 6t 4Re ftif I

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of
which shall be a certified copy) and copy of the order passed by the Addi. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (010) to apply to
the Appellate Tribunal.

2. zqerigif@er 1rIrq yc 3#f@)fzm, 1975 cJft Will w rt-1 aiafa ReufRa fg
3fT'INa 3mar vi err qf@rant # 3mat 6 IR "fi 6.50/ h a narcau z[ca fa
"<'1<TT i?RT~ I

2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-I in terms of the Court Fee Act, 1975, as amended.

3. tit zyca, sear z4Gen gata 3nfl4ta fzafavar (rfafe) Prrmna«1, 1so2 i affa
~ 3Fll xt-4fmr -.:t"fl@ at ff a cJIB frrai:rr al ail ft gr anaff fzu urar &t

3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. vmr era, h#hr3ur yea vi hara 3rd4tr uf@raw (a#ta) ufa 3rdai h ma«ii ii
ctr 3cul Ira 3f@1fezra, r&gy Rt arr 39 a3iair fa#tz(Gisin.2) 3/f@1fez1Gr 2&g(sty ft izI
29) Raia: c€.a.y 5it R6 fear 3rf@1fr, &&9 R at a h 3iiaaa at 3ft marfra, zTr
fem1a#a{ qa-fr star ascar 31fa &, aqra fhz Irrm- 3RPTc,Rt5 arh 3rhf@a 2zr uf@
arah wuza 3if@a@

~~:xcITc." ~ "Q"cfWJ!cn"{m- 3fcf¾r" ;i:ffJf fcn"cr arr gra " ii fear snf?
(il '1.lm 11 tr m- 3fcf¾r~m
(ii) ~orcrc: 5rm 6 at w{ na fr
(iii) adz am fr1rah h era 6 # 3ia 2r zaa

c::> 3r aq9ra zr fn <r rt h nan=r fa4)zr ("ff. 2) 3/f@1f71a, 2014 m- 3,R-a:8:r :ff~ mfr
3-p:frc.frll" mRtcnrt'r m- trnaJ fmrm~~~3ii3ff "Q"cf 3-llfrc;r ml"~~~ I

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken·;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

¢ Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

0

Q,

4(1) z iaaf ah, za 3merhuf 3rd uf@raw hmgr szi areas 3r2rar greenz avs
fa1fea gt atajfra area h 10% rareru 3th srziha us farfea tar av '
10%~tR <fi'r o1n1<1i<fr t I i'j:
4(1) In view of above, an appeal against this order shall lie before the Tribunal o ~
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
penalty, where penalty alone is in dispute.
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ORDER IN APPEAL

1. This order arises out of the,appeal filed by Ms"I-Design ( AIMP B2880R

ST002), A-1, Asmi Flats, Opp. Memnagar Fire station, Navarangpura, Ahmedabad
. .

380009 (hereinafter referred to as 'the appellant') against the Refund OIO No. SD-

02/Ref-203/DRM/2015-16 dated 31.12.2015(hereinafter referred to as 'the

impugned order')' passed by the Assistant Commissioner, Service Tax, Division II,
Ahmedabad (hereinafter referred to as 'the sanctioning authority') on 31.12.2015

2. The relevant facts of the case are that the appellant had filed a refund claim
of the Service Tax of Rs. 7,41,996/- on 23.06.2015 with the Assistant

Commissioner, Service Tax, Division-II, Ahmedabad paid under as appellant has

paid excess of 50% of service tax payable under reverse charge mechanism under

notification 30/2012-ST dated 20.06.2015.

3. Refund was sanctioned but Interest was not sanctioned vide impugned OIO.
Appellant received refund on 31.12.2015 after delay of 100 days. Being aggrieved

!
with the impugned order, the appellant filed an appeal claiming the interest of Rs.
36,592/- on delayed refund. It is contended that they are entitled to in view of
Section 11BB of the Central Excise Act, 1944 for the period commencing three

months from filing of claim. In support of their contention appellant has cited
judgment in case of Surajbhan Synthetics (P) ltd. Vs. CCE Hydrabad [ 2014 (301)

ELT 386 (Tr. Bang.) ]

4. Personal Hearing in the matter was held on 17.08.2016, wherein Mr. Biren
Shah, CA appeared on behalf of the appellant and reiterated the contents of the

appeal memorandum.

0 5. I have carefully gone through the facts of the case on records, grounds of the

Appeal Memorandum, and oral submissions made by the appellant at the time of

personal hearing.

6. ,The appellant with this present appeal against the impugned order has pleaded
for the interest under the provisions of Section 11BB of the Central Excise Act, 1944.
The moot point for decision before me is that whether the appellant is eligible for the
interest under the provisions of Section 11BB of the Central Excise Act.

7. I find that refund claim of the Service Tax of Rs. 7,41,996/- has been filed on
23.06.2015 but after scrutinizing the same query memo dated 24.07.2015 was issued
which appellant complied after 15 days vide letter dated 10.08.2015. Again second

query memo dated 10.08.2015 was raised on the basis of details submitted for first
query memo. Required details were submitted after 38 days by two letters dated

03.09.2015 and 1.10.2015. I find that appellant has taken total 53 days to submit the

compliance.
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8. I find that payment of interest on sanctioning of refund beyond three months
1

from the date of receipt of the application of refund claim till the date of refund of
such duty is governed by the provisions of Section 11BB of the Central Excise Act,
1944 made applicable to the service tax cases vide Section 83 of the Finance Act,

1994. Section 11BB ibid is reproduced as under for better appreciation of the issue
in appeal.

"SECTION [Interest on delayed refunds. 118B. - If any duty ordered to be
'refunded under sub-section (2) of section 11B to any applicant is not
refunded within three months from the date of receipt of application under
sub-section (1) of that section, there shall be paid to that applicant interest
at such rate, [not below five per cent] and not exceeding thirty per cent per
annum as is for the time being fixed [by the Central Government, by
Notification in the Official Gazette], on such duty from the date immediately
after the expiry of three months from the date of receipt of such application
till the date of refund of such duty"

9. Further, payment of interest on sanctioning of refund beyond three months

from the date of receipt of the application of refund claim till the date of refund of
such duty is a settled issue in pursuance to the various judgments passed by the
higher,judicial forums as well as being clarified by the CBEC also from time to time.

The CBEC vide Circular No.670/61/2002-CX dated 01.10.2002 being relevant in this
case, is interalia reproduced as under.

"In this connection, Board would like to stress that the provisions of

section 11BB of Central Excise Act, 1944 are attracted automatically for any
'refund sanctioned beyond a period of three months. The jurisdictional Central
Excise Officers are not required to wait for instructions from any superior
officers or to look for instructions in the orders of higher appellate authority
for grant of interest. 11

10. Further, I find that the issue in question is also decided by the higher

judicial forums in the following judgments, wherein it is held that the.
interest should be paid from the expiry of three months from the date of

receipt of refund application.

• J.K.cement Works V/s ACC- 2004(170) ELT 4 (Raj. H.C.)- Also

maintained by S.C.-2005 (179) ELT A150 (S.C.)

• Kerala Chemicals & Protines Ltd.- 2007 (211) ELT 259- (Tr.
Bang.)

• CEX,Pune-III V/s Movilex Irrigation Ltd.-2007 (207) ELT 617
(Tri. Mumbai)

• CCE V/s Reliance industries Ltd- 2010(259)ELT 356 (Guj HC)

• Ranbaxy Laboratories Vs. Union of India, 2011(273)ELT.3.(SC)

11. In view of above, I find force in the contention of the appellant and also
reliance placed by the appellant in appeal. on decisions/judgments of the higher
judicial forums. Accordingly, I hold that the appellant is eligible of the interest at

0
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such rate for the time being fixed by the Central Government by Notification in the
.,

Official Gazette on such refund amount from the date immediately after the expiry<:

of three months from the date of such application of refund till the date of refund of
such service tax. However I find that 53 days delay occurred on part of appellant. I
hold that 53 days period is to be deducted from period entitled for interest

payment.

12. ! The appeal filed by the appellant is thereby disposed off in above terms.

ll!>..-]
(UMSHANKER)

COMMISSIONER (APPEALS-II)
CENTRAL EXCISE, AHMEDABAD

ATTESTED

Mu%
d.kl »re
SUPERINTENDENT(APPEALS-II),
CENTRAL EXCISE, AHMEDABAD.

By R.P.A.D.:

M/s I-Design,
A-1, Asmi Flats,
Opp. Memnagar Fire station,
Navarangpura,
Ahmedabad 380009

Copy To:

1) The Chief Commissioner, Central Excise, Ahmedabad.
2) The Commissioner, Service Tax, Ahmedabad.
3) The Deputy Commissioner, Service Tax, Division-II, Ahmedabad.
5) The Assistant Commissioner (Systems), Service Tax(HQ), Ahmedabad.
6) The P.A. to Commissioner (Appeals-IV), Central Excise, Ahmedabad.
7) Guard File.
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